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(i) 
STATEMENT OF QUESTIONS PRESENTED 

1. Whether the Pre-Trial Court properly narrowed the issues 
in appellant's action by sua sponte striking or severing claims of 
conspiracy, of coercion and duress, and of two defendants inducing 
the corporate defendant to breach its contract with appellant, without 
motion or notice to appellant, without any evidence or affidavits to 
Support such a ruling, and without admissions or agreements of 
counsel for appellant to justify such a ruling, in a jury action. 


2. Whether the Pre-Trial Court properly overruled appellant's 
Motion to Amend Pre-Trial Proceedings pointing out the error com- 
plained of in the first question, which Motion was supported by uncon- 
troverted affidavits of disinterested witnesses swearing to two solici- 
tations to file suits against appellant. 


3. Whether the Pre-Trial Court properly dismissed the action 
as to two of the defendants, in the face:of the allegations of the com- 
plaint and without admissions or agreement of appellant's counsel, 
in a jury action. 


4. Whether the Trial Court properly denied appellant's oral 


motion to modify the Pre-Trial Order, to reinstate appellant's 


allegations of tortious conduct. 





JURISDICTIONAL STATE MENT .* « . 
STATEMENT OF THE CASE 2 2 = 2 * 


CONSTITUTION AND STATUTORY PROVISIONS INVOLVED 
STATEMENT OF POINTS - e « «+ = ww os 
SUMMARY OF ARGUMENT . 2. . «© «© © « 
ARGUMENT: 


I. The final order of dismissal should be reversed because the 

Pre-Trial Court erred in restricting appellant's suit solely 

to an action for breach of contract, in the face of pleadings 
alleging tortious conduct, without agreement of attomey 

for appellant, without evidence or affidavits to support such 
a ruling, without a motion to strike by appellee and without 
notice that the Court of its own will would issue an order to 
strike or an order of severance, : hk =a *& &% * 


The final order of dismissal should be reversed because the 
Pre-Trial Court dismissed appellant's action against two 
defendants and refused to reinstate them as defendants in 
the face of two uncontroverted affidavits of disinterested 
witnesses charging one defendant with two acts of champerty 
or maintenance and making a circumstantial showing of 
conspiracy between the corporate defendant and the 
corporate -officer defendants. - + = &» = «& 


The final order of dismissal should be reversed because the 
Pre-Trial Court hearing the Motion to Amend Pre-Trial 
Proceedings refused to grant said motion and reinstate 
appellant's allegations of torts and prayers for relief proper 
to tort actions . a 


The final Order of Dismissal should be reversed because the 
Trial Court refused to modify the Pre-Trial proceedings 
upon appellant's oral motion to that effect. el 


CONCLUSION ° : « # * nm 
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Constitution, Seventh Amendment 
28 U.S.C. Section 2072 J é ‘ ‘ 
District of Columbia Code, Section 11-306 | ‘ 


Rule 8, Federal Rules of Civil Procedure a 
Rule 16, Federal Rules of Civil Procedure / |, 18, 12, 


Rule 18, Federal Rules of Civil Procedure ; . 9, 
Rule 12, Local U.S. District Court Rules | ¥ 


CASES CITED 
Ballard v, Spruill, 74 F. 2nd 464, 64 App. D.C. 60 ‘ « 
Cafritz v. Corporation Audit Co., 60 F. Supp. 627 * 


Chesapeake & Potomac Telephone Co, v. Clay, 194 F. 2d 888, 
90 App. D. GC. 206 ° « e ” ° * e e e e 


Clay v, Callaway, 177 F, 2d 741 (Sth Cir, 1949) ee ae ae 
Hazelhurst Fertilizer Co. v. U.S., 42 F. 2nd 331 (Court of Claims 1930) 





(iv) 


INDEX (Cont'd.) 


Page 
Peitzman v. City of Illmo, 141 F. 2d 956(8th Cir., 1944) . . . . «© «© - 8 
Phoenix Mutual Insurance Co. v. Flynn, 171 F. 2d 982, 

83 App. D. C. 381 ke 8 2 6 We & - & & ww @ 12 
Smith v. Weber, 16 N. W. 2d 537, 70S. Dak. 232 c-— + «» « = ® 8 
U.S. v. DuPont, 10 F.R.D. 618 (D. C. Del. 1951) edie. pe es ae 8 
Wardman-Justice Motors v. Petrie, 39 F. 2d 512, 50 App. 

i ie | cr cr rr or 9 

CONSTITUTION AND STATUTES 
28 U.S.C. Section 1291 z ‘ Fe - ‘ ; ‘ . ‘ - - ‘ ‘ ed 
MISCELLANEOUS 
1 Barron & Holtzoff, Federal Practice and Procedure, 

1957 Siipplement, page 252 2. « « « © «© =» © © © © & * 8 

4 Flaherty, District of Columbia Practice, Sec. 2788, p. 24 a a 7 


Léeal I, S&S, Distriet CoumRiles, Reale TZ . «6 2 = w=» » ©» »© ww w w A-2 


THE UNITED STATES DISTRICT COURT 
For The District of Columbia Circuit 


i 


No. 13,976 


CANNON ENGINEERING COMPANY, 
A Corporation, 


Appellant 


Vv. 
MERANDO, INC., a Corporation, 
CHARLES SKOPIC 
and 
SAM MERANDO 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT ; 

This is a civil action filed under the D. C. Code section granting 
general jurisdiction to the District Court (1 D.C. Code, Title 11-306), 
which authority was alleged in Paragraph 1 of the Complaint. This 
action was pre-tried on April 11, 1957. At this hearing the action 
was dismissed as to two (2) of the original three (3) defendants, and 
the case set for trial as an action limited to breach of contract (J. A. 
12, 22). A Motion to Amend Pre-Trial Proceedings was filed on 
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May 2, 1957 (J. A. 17) together with supporting affidavits and a certi- 
ficate of counsel (J. A. 17-21) and was denied by the Pre-Trial Judge 
on May 8, 1957(J.A. 21). The case came on for trial May 9, 1957, 
and appellant orally moved the Trial Court to modify the Pre-Trial 
Proceedings (J. A. 24). The Trial Court denied this motion before 
the jury was selected (J. A. 25); whereupon appellant refused to go 
forward upon the sole issue of breach of contract. A final Order was 
therefore entered on May 10, 1957, dismissing the action with pre- 
judice (J. A. 27). Notice of Appeal was filed on May 24, 1957, within 
14 days of the Order of dismissal and 16 days of the Order denying the 
Motion to Amend Pre-Trial Proceedings. (J. A. 21) Thus the appeal 
was timely (Rule 73, Federal Rules of Civil Procedure), and is duly 
pending pursuant to 28 U.S.C. 1291. 


STATEMENT OF THE CASE 
The complaint by appellant sub-contractor against appellee 

general contractor alleged that money had been due to appellant from 
appellee on a construction contract since completion of construction 
August 26, 1954, in breach of an express condition for payment as the 
construction progressed. This condition was quoted in the complaint. 

7. Among the conditions incorporated into said 

contract was the following: 


"2. Payments to you will be made as the work 
progresses, at the end of each calendar month, or 
as soon thereafter as practicable, based upon esti- 
mates made and approved by the authorized represen- 
tatives of General Motors Corp." 

(J. A. 2) The complaint also alleged that the corporation defen- 
dant withheld payment after the construction was completed at the 
insistence of and in conspiracy with the two individual defendants, or, 
alternatively, one of them. (J. A. 3) The complaint further alleged 
that the three defendants tried to coerce and intimidate appellant to 


surrender claim to a part of the large original debt in order to obtain 


oveenite Ee" “Pe an Estes? YO eee he! 
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the remainder of the $22, 970.38 badly needed by appellant (J. A. 5-7). 
The complaint further set forth that other acts of "coercion and intimi- 
dation" were committed by the three defendants, for their own profit. 


The complaint prayed for the sum still due, for interest, for loss of 


profits caused by the acts of defendants, for attorney's fees and cost 
of a separate mechanic's lien suit, and for punitive damages for the 
acts of defendants (J. A. 9-10). A jury demand was included. 


The Pre-Trial Court formed the opinion that the suit was solely 
for breach of contract, and disregarded the allegations of tortious acts 
and prayer for punitive damages (J. A. 12). Appellant then filed a 
Motion to Amend Pre-Trial Proceedings supported by affidavits of two 
witnesses swearing that the witnesses had been urged by one of the 
individual defendants to sue appellant. Affidavit of Irving H. Dale: 


He further inquired as to why Powers [Regulator 
Company] did not bring suit against Cannon Engineering 
Coa. because of delinquent payments on our sub-contract 
***Mr. Merando then said that there would be a very good 
possibility of our money being tied up for two or three 
years considering the suits that would be pending in connec- 
tion with this job. He further stated that in his opinion 
Powers Regulator Company ought to bring suit against 
Cannon Engineering Company at this time because it 
would be a matter of two or three years before the 
Merando - Cannon case would come up for trial, which 
would tie our money up for that entire period if not 
longer. * * * (J. A. 17-18) | 


Affidavit of William L. Strieter: 


* * * He suggested to me, in a way, that I should 
sue Mr. Cannon for the money if I wanted it, because 
it would be a long time before I would get it. He told 
me to consult this Mr. Guervitz in the matter if I wanted 
it; that he was the lawyer Merando was using and if I 
wanted to get nasty with Cannon, Guervitz would be my 
lawyer. * * * (J.A. 21). 
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[The individual defendant named is Vice-President of the corporate 
defendant. ] Nonetheless, the Pre-Trial Court refused to amend the 
Pre-Trial Order (J. A. 21). 


The case came on for trial and the question of allowing evidence 
to prove the torts and the damages from them was taken up with the 
Court before the jury was selected (J. A. 22). Specifically, the Trial 
Court was asked to modify the Pre-Trial Order so that the claim for 
tort, as alleged in the complaint, could be given (J. A. 24). The Trial 
Court refused to modify the Pre-Trial Proceedings (J. A. 24-25), so 
appellant refused to go forward on the contract claim alone. The 
Trial Court then dismissed the complaint with prejudice (J. A. 26) and 
the counterclaim without prejudice. This appeal followed. 


CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 
The constitutional and statutory provisions involved, being 
lengthy, are set forth in an Appendix to this Brief. 


STATEMENT OF POINTS 
1. The final order of dismissal should be reversed because the 
Pre-trial Court erred in restricting appellant's suit solely to an action 
for breach of contract, in the face of pleadings alleging tortious con- 
duct, without evidence or affidavits to support such a ruling, without a 
motion to strike by appellee and without notice that the Court of its 


own will would issue an order to strike or an order of severance. 


2. The final order of dismissal should be reversed because the 
Pre-Trial Court dismissed appellant's action against two defendants 
- and refused to reinstate them as defendants in the face of two uncon- 
troverted affidavits of disinterested witnesses charging one defendant 
with two acts of champerty or maintenance and making a circumstantial 
showing of conspiracy between the corporate defendant and the corporate- 
officer defendants. 
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3. The final order of dismissal should be reversed because 
the Pre-Trial Court hearing the Motion to Amend Pre-Trial Proceed- 
ings refused to grant said motion and reinstate appellant's allegations 


of torts and prayers for relief proper to tort actions. 


4. The final order of dismissal should be reversed because the 
Trial Court refused to modify the Pre-Trial Proceedings upon appel- 
lant's oral motion to that effect. | 


SUMMARY OF ARGUMENT 
This case is of procedural importance because the first three 
queStions ask for a line to be drawn between the mandatory guidance 
of a Pre-Trial Court as expressed in a Pre-Trial Order, and the 
attorney's control of his client's lawsuit. Tne fourth question asks 
for a ruling affirming the duty set forth in the Federal Rules of Civil 
Procedure of the Trial Court to modify the Pre-Trial Order of another 


judge "to prevent manifest injustice". 


A Pre-Trial Court should not dismiss an action against two 
corporate officers when the record contains a complaint alleging in 
four paragraphs tortious conduct of appellee and two individual officer- 
defendants of appellee, and when appellant's pre-trial statement con- 
sistently claims damages from conspiracy of appellee and its officer- 
defendants. Similarly, without evidence or a motion to support a 
ruling, without admissions or agreement of counsel, a Pre-Trial 
Court should not strike or sever allegations of tort and limit appellant's 
proof to breach of contract, when appellant clearly alleges coercion and 
duress on the part of appellee and its defendant-officers. 


Once having handed down these rulings over protest of the 
attorney for appellant, the same Court should not refuse to amend the 
Pre-Trial Order upon hearing a Motion to Amend Proceedings which 
pointed out appellant's consistent allegations and prayers based on tort 
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supported by uncontroverted affidavits of two disinterested witnesses 
swearing that one of the defendants had called each of them and solici- 
ted their firms to add to the economic coercion and duress being in- 


flicted on appellant by themselves suing appellant. 


When the suit came on for trial, and counsel for appellant 
orally renewed his motion to amend the Pre-Trial Order, the Trial 
Court had the authority to modify the Pre-Trial Order, and it was 
error for the Trial Court to rule that it was bound by the Pre-Trial 
Order. This faced appellant with the necessity of trying its case 
piecemeal, contrary to the right to join several claims in one suit 
against the same defendants. Appellant chose to have the severed 


Suit made whole by this appeal. 


For these errors, the judgment of dismissal should be reversed. 


ARGUMENT 
I 


The final order of dismissal should be reversed 
because the Pre-Trial Court erred in restricting 
appellant's suit solely to an action for breach of 
contract, in the face of pleadings alleging tortious 
conduct, without agreement of attorney for appel- 
lant, without evidence or affidavits to support such 
a ruling, without a motion to strike by appellee and 
without notice that the Court of its own will would 
issue an order to strike or an order of severance. 


This cause came on before the Pre-Trial Judge on an amended 


complaint alleging in paragraphs 25 through 27 (J. A. 6-7) that appellee 


and one or two of its officers conspired and acted in concert to hold 


back payment to appellant of a sum at one time amounting to $22, 970. 38 


(J.A. 3), para. 11) to force appellant to accept less than was owed to 


it, to subject appellant to this economic pressure as well as other acts 


of coercion and duress. The complaint alleged these acts were done 
deliberately and with intent to profit at appellant's expense. The 


original complaint contained the same allegations (Record 19-20). The 


o 
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prayers for relief asked for loss of profits "proximately caused" by 
these torts (J. A. 10) as well as other items of special damages. 


Appellant's pre-trial statement repeated the claim for damages 
Sounding in tort. (J. A. 14) | 


Without any motion from counsel for appellee, the Pre-Trial 
Judge limited the suit, in spite of the allegations and prayers, and 
without admissions or agreement of appellant, to an action for breach 
of contract only (J. A. 12). This was error. | 
| 

The Pre-Trial Order can only "limit the issues for trial to 
those not disposed of by admissions or agreements of counsel; (Rule 
16, F.R.C.P., App. A- 1). To allow a Pre-Trial Judge to have full 
authority to control the case of a party, without an opportunity to 
amend, or to brief and argue the matter with a reporter present is 
not only a starkly summary proceeding but in effect appoints the Court 
as a jury on the basis of conflicting pleadings alone. Such was not the 
intent of the Pre-Trial Rule, 4 Flaherty, District of Columbia Practice 
Section 2788 at p. 24: : 


A Voice: Suppose a pre-trial Judge is of the opinion, 
on a point of law, that a case should be dismissed or 
that it should have another party, is he empowered 
to dismiss it, or rule that another party be named? 


Judge Laws: No, he won't undertake to do that un- 
less the parties stipulate, as I have indicated before, 
that he may finally dispose of the case. 


The finding of facts to support the allegations of tort was for a jury, 
not a judge at a Pre-Trial conference, without a reporter. Clay v. 
Callaway, 177 F.(2d) 741 (5th Cir., 1949). | 


The judge states that the meeting was only a.con- 
ference, not atrial. The scope of a pre-trial conference 
is stated in Federal Rule of Civil Procedure 16, 28 U.S.C., 
and does not include the making of a final judgment. * * * 

| 





We have not this stenographic record in its entirety. 
We do not know what the other pages contain, nor 
what outside evidence the plaintiff may be able to 
produce on a trial of a case. The judgment of dis- 


missal must be reversed. [Emphasis supplied] 


Further, in 1 Barron & Holtzoff, Federal Practice and Procedure, 
1957, Supp., page 252: 


Pre-trial procedure should not be used to deprive 
counsel of the right, within reasonable bounds, to con- 
trol the preparation and presentation of their cases. 
(Quoting from U.S. v. DuPont, 10 F.R.D. 618, (D.C. 
Del., 1951) 


The appellant may have no claim, but this is for a jury to say if 
a claim has been alleged and a jury trial demanded. Amendment VII 
of the Constitution (App. A- 1), 28 U.S.C. 2072. 


Additionally, the tort theory of appellant's suit for the acts 
alleged is well settled. In Smith v. Weber, 16 N.W. (2d), 537, 70 
S. Dak. 232, the Court said: 


A breach of duty independent of contract may arise 
out of a relationship or state of facts created by con- 
tract, notwithstanding a "tort" usually signifies a 
breach of independent duty. 


And in Peitzman v. City of Illmo, 141 F.(2d) 956, 8th Cir., 
1944) the Court stated: 


A tort is a wrong done independent of contract, but 
tort may be committed in non-observance of contract 
duties ... In case of doubt as to the nature of the cause 
of action the prayers of the complaint may be looked to 
and where the damages sought, whether exemplary or 
punitive, are inconsistent with an action in breach of 
contract but are consistent with an action sounding in 
tort, and the complaint otherwise may sustain such 
construction, it will be considered that plaintiff in- 
tended to sue in tort. 


Regarding liability of appellee for the damages claimed, this 
Court said, in Wardman-Justice Motors v. Petrie, 39 F. (2d) 512, 


09 App. D.C. 262: : 
... it is settled law that corporations may incur 
liability for exemplary damages as well as private 
persons. i 
As for coercion and duress arising out of a contract situation, 
see Hazelhurst Fertilizer Co. v. United States, 42 F.(2d) 331, (Ct. 
Cl., 1930) where the mere threat of breach of contract, of non-payment 


and of the necessity of court action was found to be duress on the part 
of Government officials. The amount unpaid in that case was $25, ees 74; 
the amount unpaid to appellant in this case was originally $22,970. 38. 


II 


The final order of dismissal should be reversed | 
because the Pre-Trial Court dismissed appellant's 
action against two defendants and refused to rein- 
state them as defendants in the face of two uncon- 
troverted affidavits of disinterested witnesses _ 
charging one defendant with two acts of champerty 
or maintenance and making a circumstantial show- 
ing of conspiracy between the corporate defendant 
and the corporate-officer defendants. : 


The same objections apply to a summary dismissal of the com- 
plaint at Pre-Trial as to two defendants as were made in Point I: The 
complaint alleged that through the insistence and concerted efforts of 
the individual defendants, the conspiracy of these two parties for their 
own profit, the decision was made to ruin appellant: (J. A. 5-7) that 


1 
This case called for 2 suits, 1 in replevin and 1 for malicious seizure, but this was in 1930, before 


the advent of the Federal Rules 8 and 18(App. A 1& 2). 


Appellee reduced this amount by paying, almost a year later, 2 reb-niheonbacten of appellant, 
In this way appellee carefully prevented appellant from having its own choice of when and what the 
money should be used for. A third and fourth reduction in the amount was collected from the GENERAL 
MOTORS CORPORATION and the Clerk of the Circuit Court of Fairfax County, Virginia, as the results 
of a Mechanic's Lien action filed therein by appellant, Appellant has duly credited appellee with these 
sums in its complaint, although they are not ‘payments’ in the accepted sense. (J.A. 4). 
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these defendants had personal knowledge of the plan and results that 
might be expected but wilfully carried out their plan; or, alternatively, 
that one defendant-officer induced the appellee to breach its contract 
with appellant, knowing the probable results (J. A. 6). 


It is clear in this jurisdiction, as set forth in Cafritz v. Corpora- 
tion Audit Co., 60 F. Supp. 627, that: 


Executive officers of a corporation are personally 
chargeable with the corporation's acts if they knowingly 
caused the acts. 


Even in cases holding contrarily on the facts, it is recognized that 
the law allows punitive damages in a proper case. In Ballard v. Spruill 
74 F. (2d) 464, 64 App. D.C. 60, this Court said: 


However, the facts and circumstances of this case as 
found by the lower court do not admit of the allowance of 
punitive damages. "To warrant the allowance of such 
damages the act complained of must not only be unlawful 
but must also partake somewhat of a criminal or wanton 
nature * * *"* 8 R.C.L. 585. 


Again, in Chesapeake & Potomac Telephone Co. v. Clay, 194 F. 
(2d) 888, 90 App. D.C. 206, this Court said in an action arising out of 
a breach of contract: 


There was no tort here for these reasons: The 
evidence indicates good faith on the part of the Telephone 
Company's servants whose negligence caused the reference 
service to be interrupted. Their negligence seems to have 
been inadvertent. It does not appear that they acted malic- 
iously, wantonly, oppressively, or with a spirit of mis- 
chief or criminal indifference to civil obligations...* * * 


Appellant fully expects to be able to introduce evidence sufficient 
to prove malice, oppression and criminal indifference at a proper 
trial of this cause. | 
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Ii 


The final order of dismissal should be reversed be- 

cause the Pre-Trial Court hearing the Motion to 

Amend Pre-Trial Proceedings refused to grant said 

motion and reinstate appellant's allegations of torts 

and prayers for relief proper to tort actions. 

In an instance of error in the Pre-Trial Proceedings, the Rules 
provide for correction by an appropriate motion (App. A-1). Such 
motion was duly filed by appellant (J. A. 17), together with two support- 
ing affidavits of witnesses to the effect that they had been solicited by 
an officer of appellee to add to the coercion and duress being applied 
to appellant by suing appellant themselves (J. A. 17, 21). Counsel for 
appellant also filed an affidavit setting forth factually the nature of the 
Pre-Trial Proceeding, which tended to partake more of a "hearing" 


as opposed to a ‘conference’. None of these affidavits were controver- 


ted. However, the Pre-Trial Court refused to amend the Pre-Trial 
Order (J. A. 21). : 


IV | 

The final Order of Dismissal should be reversed be- 

cause the Trial Court refused to modify the Pre- 

Trial proceedings upon appellant's oral motion fo 

that effect. 

When the case was called for trial, after denial of the motion to 
amend Pre-Trial Proceedings, appellant was in the position of having 
suffered a severance of any tort claims from the action. This left 
only a claim for a breach of contract, with a small unpaid balance and 
interest, in dispute, unless the Trial Court should exercise its power 
to modify the Pre-Trial Order. The Pre-Trial Rule clearly gives the 
Trial Judge this power (Rule 16, F.R.C.P., Appendix A- 1). Upon 
an informal oral motion of plaintiff to modify the Pre-Trial Order, the 
Trial Court stated that "it would have to try the case on the basis of 
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pre-trial proceedings ...", (Tr. 5, J. A. 23) that the Pre-Trial 
‘Proceedings control "how the issue has now been narrowed..." 

(Tr. 6, J. A. 24) and that "I can't overrule Judge Holtzoff, and I will 
have to proceed with the case as it has now been made." (Tr. 7, 

J.A. 24), and "I am bound by the Pre-Trial Proceedings." (Tr. 7, 
J.A. 25) This was error. The case of Phoenix Mutual Insurance Co. 
v. Flynn, 171 F.(2d) 982, 83 App. D.C. 381, states: 


We are unable to agree with the contention that the 
trial court was bound by the pre-trial order of April 1, 
1947, limiting the issues in this case. ... Rule 16 of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
provides that the pre-trial order "when entered con- 
trols the subsequent course of the action, unless 
modified at the trial to prevent manifest injustice ..." 
There was ample authority for the trial court to 
amend the pre-trial order and it seems very clear 
to us that a manifest injustice would have resulted 
had not the trial court taken the action it did. It 
follows, therefore, that appellant's contention in this 
respect is entirely without merit. 


CONCLUSION 
For the reasons set forth in Points I, II, Il and IV, the final 
judgment of dismissal should be reversed. 


Respectfully submitted, 
GORDON ALLISON PHILLIPS 


606 Perpetual Building 
Washington 4, D. C. 


Attorney for Appellant 





APPENDIX A - 1 


CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 
The Seventh Amendment of the Constitution of the United States 
provides: 


In Suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial a jury shall 
be preserved * * * 


Title 28, U.S.C. Section 2072, which is the rule- making statute 
applicable to civil cases throughout the Federal Courts, provides: 


* * * Such rules shall not abridge, enlarge or modify 
any substantive right and shall preserve the right of trial 
by jury as at common law and as declared by the Seventh 
Amendment to the Constitution. * * * 


Rule 8 of the Federal Rules of Civil Procedure baouideds 


(a) A pleading which sets forth a claim for relief ... 
shall contain ... (2) a short and plain statement of the 
claim showing that the pleader is entitled to relief, and 
(3) a demand for judgment for the relief to which he 
deems himself entitled. Relief... of several different 


types may be demanded. [Emphasis supplied. | 


(f) All pleadings shall be so construed as to do sub- 
stantial justice. | 


Rule 16 of the Federal Rules of Civil Procedure, the rule 
establishing pre-trial procedure, provides in part: : 

In any action, the court may ... direct the attorneys 
for the parties to appear before it for a conference to 
consider | 

(1) The simplification of the issues; i 

(2) The necessity or desirability of amendments 

to the DSRS | 
* 5 

(6) Such other ae as may aid in the dis- 

position of the action. | 


The court shall make an order which vanities the action 
taken at the conference, the amendments allowed to the 
pleadings, and the agreements made by the parties as to any 
of the matters considered, and which limits the issues for 
trial to those not disposed of by admissions or agreements of 
counsel; and such order when entered controls the subsequent 
course of the action, unless modified at the trial to prevent 


manifest injustice. * * * [Emphasis supplied] | 








A-2 
Rule 18 of the Federal Rules of Civil Procedure provides: 


(a) The plaintiff in his complaint ... may join 
either as independent or as alternate claims as many 
claims either legal or equitable or both as he may have 
against an opposing party. * * * 


Rule 12 of the local United States District Court Rules makes pre- 
trial proceedings mandatory in this jurisdiction; as follows: 


(a) Cases on the pre-trial calendar shall be pre- 
trial as provided by Rule 16 of the Federal Rules of 
Civil Procedure. 


(b) If any party fails to appear ... the Pre-Trial 
Judge may act as in case of non-appearance for final 
trial. 





(i) 
INDEX 


Amended and Supplemental Complaint 
Answer to Amended Complaint 
Pretrial Proceedings 

Pretrial Statement of Plaintiff 
Defendants’ Pretrial Statement 
Order filed April 16, 1957 


Motion to Amend Pretrial Proceedings 
Affidavit of Irving H. Dale filed May 3, 1957 


Affidavit of Counsel filed May 3, 1957 


Affidavit of William L. Strieter filed 
May 3, 1957 


Order Denying Plaintiff's motion to Amend 
Pre-Trial Proceedings 


Docket Entry of Judgment filed 
May 10, 1957 


Excerpts from Transcript of Proceedings 
held May 9, 1957, filed June 4, 1957 


Order Dismissing Defendant's Counter- 
Claim, filed May 10, 1957 


Notice of Appeal 


_ Page 


30 
41 
43 
44 
46 


56 
o7 


64 


38 
39 


Record Appendix 
Page 


1 
11 
12 
13 
15 
16 


ne 
17 


19 


21 


21 


22 


22 


27 
28 























1 


JOINT APPENDIX 


30 [Filed March 27, 1957] : 
UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


CANNON ENGINEERING COMPANY, 
A Corporation, 

2430 Pennsylvania Avenue, N. W. 
Washington, D.C. 


Plaintiff 


— 


Vv. 


MERANDO, INC., a Corporation, 
4098 Minnesota Avenue, S.E., 
Washington, D.C. 

and 


CHARLES SKOPIC 
4098 Minnesota Avenue, S.E. 
Washington, D.C. 


and 


SAM MERANDO 
4098 Minnesota Avenue, S.E. 
Washington, D.C. 


Defendants 
(In Script: "Let this be filed, Matthews, J.") 


Civil Action No. 5359-54 


meee ee eee eZ eZ Se” 


AMENDED AND SUPPLEMENTAL COMPLAINT FOR 
DAMAGES FOR BREACH OF CONTRACT, FOR CON- 
SPIRING TO WRONGFULLY WITHHOLD FUNDS, OR 
ALTERNATIVELY FOR INDUCING ANOTHER TO BREACH 
A CONTRACT, AND FOR PUNITIVE DAMAGES © 
1. This Honorable Court has jurisdiction of this cause under the 
authority of Title 11, District of Columbia Code, Section 306. 
2. Plaintiff is a corporation doing business in the District of 


\ 
| 


Columbia, maintaining an office in said District, and at the time of 
entering into the contract in dispute, was a partnership in the District 


of Columbia, succeeded by the above corporation. 
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3. Defendant MERANDO, INC. is a corporation doing business 
in the District of Columbia and maintaining an office in said District. 

4. Defendant SAM MERANDO is presently residing in Maryland, 
has his office in the District of Columbia and is Vice President of de- 
fendant corporation MERANDO, INC. 

5, Defendant CHARLES SKOPIC is a resident of the District of 
Columbia and is President of defendant corporation, MERANDO, INC. 

6. On or about December 3, 1953, in the District of Columbia 
plaintiff entered into a contract with defendant MERANDO, INC. to 
construct the heating, ventilating and air conditioning systems set forth 
in specifications for the project known as GENERAL MOTORS TRAIN- 
ING CENTER BUILDING, in Fairfax, Virginia. 

31 7. Among the conditions incorporated into said contract was the 
following: 

"2. Payments to you will be made as the work progresses, at 

the end of each calendar month, or as soon thereafter as practicable, 

based upon estimates made and approved by the authorized repre- 
sentative of General Motors Corp." 

8. Plaintiff promptly commenced constructing and installing the 
specified items of said project; as the work progressed, plaintiff made 
periodic requisitions of payment from defendant MERANDO, INC., and 
for a time payments were made by said defendant, who retained the 
customary ten percent (10%) of said payments until the work should be 
completed. 

9. On or about July 2, 1954, after plaintiff had further progressed 
toward completion of the project, and after plaintiff had duly requested 
payment from defendant MERANDO, INC., said defendant, through its 
Vice President, informed plaintiff it refused to pay the sum of Nine 
Thousand Two Hundred Sixty Dollars and Ninety Five Cents ($9, 260. 95) 
then due and owing to plaintiff. After long and useless conferences 
with the parties concerned, plaintiff was unable to persuade defendant 
MERANDO, INC. to abide by the terms of the contract with plaintiff. 

10. Without waiving its right to this payment, plaintiff continued 
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ar and completed the construction and installation sub- contracted for, since 
to act otherwise would harm and complicate the work of other sub- 
contractors on the project, and damage the owners of said project by 
delay in completion. Plaintiff made demands for the additional work 
performed after July 2, 1954, as well as for the payment then over- 
! due, but defendant MERANDO, INC., wilfully and repeatedly refused 
payment, | 
11. By August 26, 1954, plaintiff had completed the construction 
and installation contracted for in the amount of One Hundred Twenty Nine 
Thousand Five Hundred Ninety Dollars and Thirty Fight Cents 
($129, 590. 38); against this amount plaintiff agreed to credit defendant 
32 corporation for elimination of one (1) contract item and three (3) 
items performed by defendant corporation for plaintiff totaling Four 
Hundred Sixty One Dollars and Seventy Four Cents ($461. 74); plaintiff 
has accepted the findings of the Auditor of this Court that an additional 
amount of One Hundred Twenty Two Dollars and Ten Cents ($122. 10) 
is owed to defendant for work performed by defendant corporation for 
plaintiff; plaintiff had actually received in payment from defendant 
MERANDO, INC., the sum of One Hundred Six Thousand Thirty Six 
Dollars and Sixteen Cents ($106, 036.16), leaving due and owing to 
plaintiff the sum of Twenty Two Thousand Nine Hundred Seventy Dollars 
and Thirty Eight Cents ($22,970. 38). : : 
12. In April 1955, in spite of having refused payment for the debt 
outstanding of Twenty Two Thousand Nine Hundred Seventy Dollars and 
Thirty Eight Cents ($22,970.38), defendant corporation ordered addi- 
tional extra work from plaintiff to be done on the proj ect, and on May 2, 
1955, this extra work had been completed and defendant corporation had 
been billed for the additional sum of Nine Hundred Ninety Nine Dollars 
and Fifty Eight Cents ($999.58), making a total amount owing to plaintiff 
of Twenty Three Thousand Nine Hundred Sixty Nine Dollars and Ninety 
Six Cents ($23, 969.96). 3 
13. Demands were repeatedly made by plaintiff upon defendant 
MERANDO, INC., for payment; these demands were refused without 
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just cause until August 4, 1955, when defendant corporation paid a debt 
of plaintiff to the SOUTHERN ASBESTOS COMPANY, INC., the sub- 
subcontractor of plaintiff, in the amount of Three Thousand One 
Hundred Seventy Eight Dollars and Twenty Four Cents ($3, 178. 24). 

14, On August 5, 1955, defendant corporation paid another debt 
of plaintiff to a subcontractor, G. W. BARGHAUSEN, INC., of Two 
Thousand Five Hundred Twenty Five Dollars ($2, 525.00). 

15. The payments referred to in Paragraphs 13 and 14, although 
not made directly to plaintiff, were agreed to by plaintiff to be credited 
as a reduction in the principal amount owed by defendant corporation; 
said payments reduced the principal amount owed to Eighteen Thousand 
Two Hundred Sixty Six Dollars and Seventy Two Cents ($18, 266. 72). 

16. No further payments were made on this debt until August 17, 
1956, when defendant corporation paid a debt of plaintiff to one of the 
sub-subcontractors of plaintiff, THE POWERS REGULATOR COMPANY, 
in the amount of Seven Thousand Six Hundred Ninety Dollars ($7, 690. 00). 

17. The payment referred to in Paragraph 16, although not made 
directly to plaintiff, was agreed to by plaintiff as a reduction in the 
principal amount owed; said payment reduced the principal amount 
owed to Ten Thousand Five Hundred Seventy Six Dollars and Seventy 
Two Cents ($10, 576. 72). 

18. On October 5, 1956, as a result of plaintiff's actions to 
enforce a mechanic's lien against the owner of the project, GENERAL 
MOTORS CORPORATION, the Clerk of the Circuit Court of Fairfax 
County, Virginia, paid to plaintiff the sum of Eight Thousand Four 
Hundred Twenty Five Dollars and Seventy Four Cents ($8,425. 74) out 
of a deposit made with the Clerk by the GENERAL MOTORS CORPORA- 
TION. Plaintiff agreed that this sum would be credited to the debt owing 
by defendant MERANDO, INC. and these payments reduced the principal 
amount owed to Two Thousand One Hundred Fifty Dollars and Ninety 
Eight Cents ($2, 150. 98). 

19, Plaintiff was denied payment and the use of Twenty Two 
- Thousand Nine Hundred Seventy Dollars and Thirty Eight Cents 
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($22,970. 38) as set forth in Paragraph 11 herein, justly owing and due 

to it from August 26, 1954 until August 4, 1955, the date of first pay- 

ment by defendant corporation since the filing of this action; for this 

tortious denial to plaintiff of money rightfully due and the tortious use 
34 thereof by defendant corporation for its own benefit, plaintiff 

claims interest amounting to One Thousand Two Hundred Sixty Three 

Dollars and Thirty Seven Cents ($1, 263.37) for eleven (11) months. 

20. Plaintiff was denied payment and the use of Nine Hundred 
Ninety Nine Dollars and Fifty Eight Cents ($999. 58) as set forth in 
Paragraph 12 herein, justly owing and due to it from May 2, 1955 until 
August 4, 1955, the date of first payment by defendant corporation since 
the filing of this action; for this tortious denial to plaintiff of money 
rightfully due and the tortious use thereof by defendant corporation for 
its own benefit, plaintiff claims interest amounting to Fourteen Dollars 
and Ninety Nine Cents ($14.99) for three (3) months. | 

21. Plaintiff was denied payment and the use of Eighteen Thousand 
Two Hundred Sixty Six Dollars and Seventy Two Cents ($18, 266. 72) as 
set forth in Paragraphs 13, 14 and 15 herein; for this tortious denial to 
plaintiff of money rightfully due and the tortious use thereof by defendant 
corporation for its own benefit, plaintiff demands interest amounting to 
One Thousand Ninety Six Dollars ($1, 096. 00) for twelve (12) months. 

22. Plaintiff was denied payment and the use of Twelve Thousand 
Five Hundred Seventy Six Dollars and Seventy Two Cents ($12, 576. 72) 
as set forth in Paragraphs 16 and 17 herein; for this tortious denial to 
plaintiff of money rightfully due and the tortious use thereof by defen- 
dant corporation for its own benefit, plaintiff claims interest amounting . 
to Fifty Two Dollars and Eighty Eight Cents ($52. 88) for one (1) month. 

23. Defendant corporation, at the insistence and under the con- 
certed efforts of the individual defendants MERANDO and SKOPIC, has 
continued to withhold illegally and without just cause or excuse from 
plaintiff the sum of Two Thousand One Hundred Fifty Dollars and Ninety 
Eight Cents ($2, 150.98) from October 5, 1956 until the present; plaintiff 

35 claims that sum plus interest in the amount of Ten Dollars and 
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Seventy Five Cents ($10. 75) per month until this money is paid to . 
plaintiff. 
24, +Defendants CHARLES SKOPIC and SAM MERANDO conspired 
with defendant MERANDO, INC., which they influence or control through 
their executive positions, to wilfully refuse payments due and owing under 


—_——— « 


said contract, to tie up the facilities and money of plaintiff, to force 
plaintiff to accept in full and complete payment for the work an amount 
substantially less than the amount provided by the terms of the contract. 
Thus defendant corporation, MERANDO, INC., its President and Vice 
President planned to profit unfairly from the financial hardship and 
embarrassment they conspired to force upon plaintiff, as well as the 
profit they would gain from their work as General Contractors. Such 
conspiracy was deliberately planned and wilfully executed and entered 
into with full knowledge, and was planned and developed at or before the 
time defendant corporation entered into the contract with plaintiff; said 
defendants knew and contemplated the resultant loss of profits, loss of busi- 
ness and possible financial ruin of plaintiff's business, but nevertheless 
planned their business maneuvers so as to gain the maximum unfair bene- 
fit from the damage they conspired to cause upon plaintiff. 

25. Alternatively, defendant SAM MERANDO wilfully and with 
deliberate malice, or with reckless indifference to the rights of plain- ; 
tiff, induced defendant corporation to breach its contract with plaintiff 
regarding prompt payment, to deny that plaintiff had any right to the 
money wrongfully withheld, to tortiously convert for its own use by wrong- 
ful retention thereof over an extended period of time the money owed by 
defendant corporation to plaintiff. 

26. Defendant corporation, with the intention, design and fixed — 
purpose to injure plaintiff to its own benefit, agreed to the inducements 
of defendants CHARLES SKOPIC and SAM MERANDO to breach its con- 

36 tract with plaintiff and to wrongfully withhold payment in disregard 
of its express promise in the contract it had drawn up; to achieve such 


aims defendant corporation itself, and through its employees, resorted 
to acts of coercion and intimidation designed to force plaintiff to 
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surrender a large part of the total price and all of the profit to be 
realized from the work undertaken by plaintiff in reliance on the terms 
of the contract; said acts were committed directly and indirectly, openly 
and in concealment. | 

27. As aresult of the deliberate acts of the defendants, acting 
in concert against plaintiff, the net effect of which was to bar to plaintiff 
the use of Twenty Three Thousand Nine Hundred Sixty Nine Dollars and 
Twenty Cents ($23, 969. 20) of its own money, an amount equalling sixty 
per cent (60%) of the capital assets of plaintiff- corporation's capital 
value of Forty Thousand Dollars ($40,000.00), the business existence 
of Plaintiff was severely damaged; commencing with the period from 
October, 1953-March, 1954, before Defendants' torts began, plaintiff's 
gross receipts were $256,875.12; in terms of plaintiff's average profit 
since it commenced business, i.e. 13%, the profit in this period was 
$33, 390. 00; in the period April, 1954-September, 1954, the gross re- 
ceipts were reduced by the acts of defendants to $239, 507. 67, fora 
reduction in profit of $2,255.00; in the period October, 54-March, "50 
when the torts of defendants achieved full effect, receipts were reduced 
to $84, 261.18, for a reduction in profit of $22,440.00; in the period 
April, '55-September, '55, as the defendants continued to withhold 
funds, receipts were reduced to $80, 036.62, for a reduction in profit 
of $22, 990.00; in the period October, '55-March, '56, after great ef- 
fort on the part of plaintiff, gross receipts were $219, 178. 93, ora 
reduction of only $4,900 from the period before defendants' scheme 
went into effect; in the period April 1956 to September 1956, receipts 
were $218,516.79, for a profit loss of $4, 990. 00; total losses of profits 
from the torts of defendants were $57, 035.00, all attibutable to the acts 

37 recited hereinbelow. 

28. The loss of profits to plaintiff recited in Paragraph 27 herein 
amounts to ($57, 035.00) Fifty Seven Thousand Thirty Five Dollars which 
plaintiff demands as directly connected with and a causative result of 





the tortious conversion of defendant corporation and its defendant offi- 


cers. 
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29. Alternatively, plaintiff demands payment for the loss of prof- 
its set forth in Paragraphs 27 and 28 herein as directly foreseeable re- 
sults of the breach of the payment covenant of defendant corporation, 
upon the advice and under the influence of the individual defendant 
officers of said corporation. 

30. Asa direct result of the acts of defendants, plaintiff suffered 
the cancellation of two (2) contracts entered into between the WILLIAM 
P, LIPSCOMB CO., INC. and plaintiff; one (1) contract for work by 
plaintiff on the GEORGETOWN PRESBYTERIAN CHURCH amounted to 
Eighteen Thousand Dollars ($18, 000.00) gross value, and the second 
(2nd) contract for work by plaintiff on the AMERICAN ASSOCIATION 
FOR ADVANCEMENT OF SCIENCE building on 15th Street and Massa- 
chusetts Avenue, N.W. amounted to Sixty Eight Thousand One Hundred 
Sixty Dollars ($68, 160.00) gross value; based on plaintiff's average net 
profit of thirteen per cent (13%) on contracts for prior years plaintiff 
would have received a profit of Eleven Thousand Two Hundred Dollars 
($11, 200. 00) on these two (2) contracts; the LIPSCOMB CO. learned of 
the desperate financial status into which plaintiff had been forced by the 
various wrongs of defendants and in May 1955 cancelled these two (2) 
contracts before plaintiff commenced work; this loss in profits is a 
proximate result of the torts of defendants complained of herein. 

31. After defendant corporation first refused payment of plaintiff's 
money, defendant SAM MERANDO, acting in his capacity as an officer 
of defendant corporation, communicated with at least two (2) of the 

38 creditors of plaintiff on the contract in question and sought to 
convince them that they, the creditors, should sue plaintiff for their 
money; on at least one (1) occasion defendant MERANDO suggested 
the use of the attorney for these defendants for these wrongful acts of 
defendants, plaintiff demands damages of Seven Hundred Fifty Dollars 
($750. 00) for each attempt to influence creditors to sue, or One Thousand 

_ Five Hundred Dollars ($1, 500.00). 

32. Plaintiff demands damages for the discounts plaintiff was 

unable to take by paying cash for purchases, over the period from 
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August 2, 1954 to October 5, 1956, in the sum of One Thousand Five 
Hundred Twenty Dollars and Nine Cents ($1, 523. 09). . 

33. Plaintiff demands damages for the interest on loans plaintiff 
was compelled to seek in order to remain in business from the period 
from August 2, 1954 to October 5, 1956, in the sum of ‘Three Thousand 
Seven Hundred Sixty Four Dollars & Sixty Cents ($3, 764. 60). 

34, Plaintiff demands damages for the expense, including attor- 
ney's fee, incurred in protecting plaintiff's contract and lien rights by 
bringing suit in the Commonwealth of Virginia to enforce plaintiff's 
mechanic's lien; said suit additionally minimized damages claimed 
against defendants by reason of the two (2) payments extracted from the 
owner of the project, GENERAL MOTORS CORPORATION, one being a 
payment of POWERS REGULATOR CO. of Seven Thousand Six Hundred 
Ninety Dollars ($7, 690.00) and the second a payment to plaintiff in the 
amount of Eight Thousand Four Hundred Twenty Five Dollars and Seventy 
Four Cents ($8, 425.74), or a total of Sixteen Thousand One Hundred 
Fifteen Dollars and Seventy Four Cents ($16, 115. 74); the reasonable 
expense to plaintiff for this was fifteen per cent (15%) of the amount 
recovered or Two Thousand Four Hundred Seventeen Dollars ($2, 417.00). 

35. Plaintiff is entitled to a reasonable attorney's fee for the cost 
of this action, including three (3) hearings before the Auditor of this 

39 Court, in the amount of Five Hundred Dollars ($500. 00) as punitive 
damages. : 

36. Plaintiff is entitled to ten per cent (10%) of the total amount 
of damages from the torts recited herein in the amount of Seven Thousand 
One Hundred Thirty Two Dollars ($7, 132. 00). : 

WHEREFORE, the plaintiff demands judgment in the following 
amounts: | 
A. Two Thousand One Hundred Fifty Dollars and Ninety Eight 
Cents ($2, 150.98) for money wrongfully withheld from plaintit with 
interest from August 26, 1954. 

B. Two Thousand Four Hundred Thirty Seven Dollars and Twenty 


Three Cents ($2, 437. 23) as interest on the various amounts held until 
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reduced by payments. 

C. Fifty Seven Thousand Thirty Five Dollars ($57,035.00) as 
loss of profits proximately caused by the tortious conversion of plain- 
tiff's money. 

D. Alternatively, Fifty Seven Thousand Thirty Five Dollars 
($57, 035.00) in loss of profits foreseeably arising from breach of 
covenant to pay for the completed contract. 

E. One Thousand Five Hundred Dollars ($1, 500. 00) for attempts 
to induce creditors of plaintiff to sue plaintiff. 

F. One Thousand Five Hundred Twenty Three Dollars ($1, 523. on 
for loss of discounts through the conversion of plaintiff's money. 

G. Three Thousand Seven Hundred Sixty Four Dollars and Sixty 
Cents ($3, 764.60) for the cost of loans forced upon plaintiff by the con- 
version of plaintiff's money. 

H. Two Thousand Four Hundred Seventeen Dollars ($2, 417. 00) 
as reasonable expenses and attorney's fee for protecting plaintiff's 
lien rights in Virginia and minimizing damages. 

I. Five Hundred Dollars ($500.00) as reasonable attorney's fee 
in this action. 

J. Seven Thousand One Hundred Thirty Two Dollars ($7, 132. 00) 
as punitive damages of ten per cent (10%) for the torts of plaintiff. 

K. Plaintiff's costs of this action. 

/s/ Gordon Allison Phillips 


Attorney for Plaintiff 
606 Perpetual Bldg. 
Washington 4, D. C. 


Plaintiff demands a jury trial. 
(Certification of Service) 
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41 [Filed April 5, 1957] 
ANSWER TO AMENDED COMPLAINT 
Come now the defendants in this cause and for answer to the 
Amended Complaint, state as follows: | 
First Defense 
1. The Amended Complaint fails to state a cause of action upon 


| 


which relief can be granted. 
Second Defense 

1. The defendants admit the allegations of paragraph Ls 

2. The defendants admit that plaintiff is a corporation, but deny 
that the corporation was a partnership in the District of Columbia. 

3. The defendants admit the allegations of paragraph 3. 

4. The defendants admit the allegations of paragraph 4. 

9. The defendants admit the allegations of paragraph 3. 

6. The defendants deny that the plaintiff corporation entered into 
a contract on December 3, 1953 with defendant Merando, Inc.; said de- 
fendant avers that on said date a contract was entered into between defen- 
dant Merando, Inc. and a partnership consisting of Mr. and Mrs. Everett 
Cannon, trading as Cannon Engineering Company, in connection with the 
work alleged in paragraph 6 of the Amended Complaint. 2 

7. The defendants admit the allegations of paragraph 7. 

8. The defendants deny that the plaintiff corporation commenced 
said work, but aver that the work was done by the aforesaid partnership. 

9. The defendants deny the allegations of paragraph 9. 

10. The defendants deny the allegations of paragraph 10. 

42 11. The defendants admit the allegations contained in paragraph 11, 

with the exception that they deny that there is due and owing the sum of 
$22,970. 38. : 


12. The defendants deny the allegations of paragraph 12, with the 
exception that the defendant corporation ordered additional extra work 
in the sum of $999.58. The defendants further deny that pep owe the 
plaintiff the sum of $23, 969. 96. 

13. The defendants deny that demands for payments were refused 
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without just cause, but they admit the allegation of payment to Southern 
Asbestos Company, Inc. 

14. The defendants admit the allegations of paragraph 14. 

15. The defendants admit the allegations of paragraph 15. 

16. The defendants admit the allegations of paragraph 16. 

17. The defendants admit the allegations of paragraph 17. 

18. The defendants admit the allegations of paragraph 18. 

19. thru 36. The defendants deny the allegations of paragraphs 
19 through 36. 


/s/ Maurice A. Guervitz 
907 Denrike Building 
Washington 5, D.C. 
Attorney for Defendants 


(Certification of Service) 


[Filed April 11, 1957] 

April 11, 1957 
PRETRIAL PROCEEDINGS 

It is stipulated that documents initialled by the pretrial judge may 
be admitted in evidence without formal proof subject to objections as to 
relevancy and competency. 

Statement of Nature of Case: Action for breach of contract. Leave is 
granted to Plf. to amend amended complaint by striking paragraph 31 
and prayer for relief (e) and the amended complaint is deemed amended 
-accordingly. 

The claim is set forth in annexed pretrial statement. The amount 
of $2150. 98 in the second paragraph of the statement was found in the 
Auditor's report. 

Within five days plf. is directed to serve and file a detailed state- 
ment showing how the amount of $2437. 23 in the 3d paragraph of the pre- 
trial statement is computed. 

The time of loss of profit is based on diminution of profits as 
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compared with preceding years. 

The pretrial judge is of the opinion that this is not a recoverable 
item. 3 

Within five days plf. will file and serve an itemized statement 
concerning items 1, 2, and 3 at the bottom of page 1 of the pretrial 
statement. | 

The pretrial judge is of the opinion that punitive damages are not 
recoverable. 

The pretrial judge is of the opinion that no cause of action is stated 
against the individual defendants and orders the claims dismissed as to 
them. | 
Dft. objects to the findings of the Auditor and claims that it doesn't 
owe any balance to the plf. Dft. concedes that subject to offsets the plf. 
is entitled to credit in the amount shown in the Auditor's report. The 
deft. is directed to file and serve within five days a detailed statement 
of the offsets claimed. | 

Dft. questions computation of interest claimed. | 

Dft. stipulates stipulations 1, 2, 3, 4, and 6 requested by plf. in 
his pretrial statement, as well as #5. : 

/s/ Gordon Allison Phillips /s/ ALEXANDER HOLTZOFF 
/s/ Maurice A. Guervitz Pretrial Judge 


44 [Filed April 11, 1957] 
PRE-TRIAL STATEMENT OF PLAINTIFF 

Plaintiff was a sub-contractor and defendant corporation a con- 
tractor on a building project in Virginia. : 

Plaintiff claims money owed to it for a contract completed in Au- 
gust 1954, in the sum of $2, 150.98, plus interest from that time and 
costs. | 

Plaintiff also claims interest on the original amount belonging to 
plaintiff for the periods payment was withheld in the sum of $2, 437. 23. 
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Plaintiff acknowledges the partial payments totaling $21, 818.98 as of the 
date each was received. 

Plaintiff claims that defendant corporation withheld the money de- 
liberately, without excuse and in effect tortiously converted the money 
to its own use; that the individual defendants combined against plaintiff 
to induce defendant corporation to withhold the money, and that therefore 
all the damages to plaintiff proximately arising from this conversion 
should be paid to plaintiff. 

Plaintiff claims damages for: 

1. Loss of profits until October 1956, $57,035. 00. 

2. For interest paid on loans until October 1956, that lack of 
money caused plaintiff to make, $3, 764.00. 

3. For the loss of discounts until October 1956, that plaintiff could 
have earned by payment for equipment in cash, $1, 523.00. 

45 4, For reasonable expense, including attorney's fees, for mini- 
mizing damages by enforcing a mechanic's lien against the owner of the 
building involved, $2,417.00. 

5. For ten per cent (10%) of the total amount claimed as exemplary 
or punitive damages for this action, $6, 932.00. 

6. For reasonable expenses and an attorney's fee of $500. 00. 

Respectfully submitted, 


/s/ Gordon Allison Phillips 
Attorney for Plaintiff 
Requested Stipulations 
1. Work on project was substantially completed and owner occu- 
pied on August 9, 1954. 
2. That work done by plaintiff in April 1955 was for extra work on 
the same project under the original contract. 
3. That defendant paid Southern Asbestos Co., Inc. $3,178.24 
on August 4, 1955, and that said firm was a sub-contractor of plaintiff. 
4. That defendant paid G. W. Barghausen, Inc. $2,525.00 on 
August 5, 1955, and that said firm was a sub-contractor of plaintiff. 


15 : 
9. Stipulations that certified copies of Orders in the Circuit 
Court for Fairfax County, Virginia, be admitted without formal proof. 
6. That plaintiff corporation did complete the heating, air con- 
ditioning and ventilating contract in question. 


46 [Filed April 11, 1957] : 
DEFENDANTS' PRETRIAL STATEMENT 
Defense One i 
The complaint fails to state a cause of action = which relief can 
be granted. : 
Defense Two 
Merando, Inc. | 
The corporate defendant denies that it entered into a contract with 
the corporate plaintiff; said contract was entered into between corporate 
defendant and a partnership consisting of Everett G. Cannon and others, 
trading as Cannon Engineering Company. The corporation came into 
existence a considerable time after the execution of the contract in 
question. The defendant corporation paid the former partnership and 
plaintiff corporation a sum in excess of $100, 000. 00; that there remained 
a balance of $23, 969. 96 to be paid to plaintiff when the work was com- 
pleted. Defendant makes claim against the balance due in the sum of 
$2,525.00 for work which the plaintiff failed to perform, known as back- 
charges. Plaintiff refused to give defendant corporation a deduction 
of the amount claimed and demanded the full sum of $23, 969. 96. Of 
the aforesaid sum that plaintiff claims was due and owing, plaintiff 
owed his subcontractors the total sum of $13, 393. 24, leaving a balance 
due and owing of only $10,576.72, less backcharges that defendant 
corporation claims it is entitled to be credited with. The matter was 
referred to the Auditor. During the pendency of this suit defendant 
corporation paid the subcontractors of plaintiff corporation the total 
sum of $13,393.24, and paid to plaintiff corporation the sum of 
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$8,425.74, leaving a balance of $2,150.98, which is in dispute at the 

present time. The Auditor found the sum of $122.10 as proven 
backcharges, reducing the amount due the plaintiff to the sum of 
$2,150.98. The corporate defendant further denies all other material 
allegations of the complaint. 
Charles Skopic and Sam Merando. 

The above defendants deny allegations of conspiracy, breach of 
contract, and other material allegations contained in the complaint. 

Further, that the complaint fails to state a cause of action upon 
which relief can be granted. 

The corporate defendant and the individual defendants deny that 
the plaintiff is entitled to recovery any sums against them. 


/s/ Maurice A. Guervitz 
x x * 


Attorney for Defendants 


[Filed April 16, 1957] 
ORDER 

Upon consideration of the Amended Complaint filed herein, Answer 
of defendants, and argument in open Court, the Court finds as a matter 
of law that said Amended Complaint fails to state a cause of action upon 
which relief can be granted in connection with the individual defendants 
Charles Skopic and Sam Merando, and it is therefore this 16th day of 
April, 1957, 

ORDERED and ADJUDGED: 

That the Amended Complaint as to defendants Charles Skopic and 
Sam Merando, be and the same is hereby dismissed. 

/s/ ALEXANDER HOLTZOFF 
Judge 

(Certification of Service) 
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[Filed May 3, 1957] 
MOTION TO AMEND PRE-TRIAL PROCEEDINGS 

Comes now the plaintiff, by its attorney, and moves the Court to 
amend the Pre-Trial Proceedings filed herein and for reasons states as 
follows: i 

1. The Pre-Trial Proceedings denominates this action as "Action 
for breach of contract". | | 

2. This action is not for breach of contract, but an action for sev- 
eral torts, of which the breaching of the contract is only one civil wrong 
by defendants. | 

3. The measure of damages should be that applied to torts, not 
mere breach of contract. 

4. The record clearly shows plaintiff's attorney | has consistently 
proceeded on the tort theory. | 
/s/ Gordon aes Phillips 


Attorney for Plaintiff 
+ * * 


[Filed May 3, 1957] 
AFFIDAVIT 
District of Columbia, SS: 


Irving H. Dale, being first duly sworn on oath, deposes and says 


as follows: | 

Iam the General Manager of the Washington Branch of the Powers 
Regulator Company, and was in the same position during the construc- 
tion work on the General Motors Training Center by Cannon Engineering 
Company as a refrigeration and heating contractor for Merando, Inc. 
My company supplied thermostatic controls to the Cannon Engineering 
Company for this project. : 

To the best of my recollection, during the month of November, 


1954, Mr. Merando telephoned me to inquire about our status with Cannon 
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in connection with this job. He wanted to know when we received our 


last payment, and was advised that our last payment from Cannon Engi- 
neering was received either during the latter part of June or the early 
part of July, 1954, as Mr. Merando well knew before he telephoned. 

He further inquired as to why Powers did not bring suit against 
Cannon Engineering Co. because of delinquent payments on our sub- 
contract. I replied that this was a matter which is wholly in the hands 
of our accounting division in the New York office. I knew that the job 
was protected by mechanic's liens and that the customer (General Motors 
Corporation) was definitely financially responsible. I felt very sure that 
for these reasons our accounting office would not consider it necessary 
to press the Cannon Engineering Company at this time considering the 
cause of the entire controversy. Mr. Merando then said that there 





would be a very good possibility of our money being tied up for two or 
three years considering the suits that would be pending in connection 
with this job. He further stated that in his opinion Powers Regulator 
Company ought to bring suit against Cannon Engineering Company at 
this time because it would be a matter of two or three years before the 
Merando-Cannon case would come up for trial, which would tie our money 
up for that entire period if not longer. Again, I advised him that it was 
strictly a matter for our Eastern Division office to decide as to what 
steps they would take. 
IN WITNESS WHEREOF, I have hereunto affixed my hand this 30th 
day of April, 1957. 
/s/ Irving H. Dale 
Subscribed and sworn to before me this 30th day of April, 1957. 
/s/ Ellen G. Moffett 
Notary Public, D.C. 
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53 [Filed May 3, 1957] i 
AFFIDAVIT OF COUNSEL | 

District of Columbia, SS: : 


I, GORDON ALLISON PHILLIPS, being first duly sworn on oath, 
depose and state that on Thursday, April 11, 1957, in the Pre-Trial 
hearing before Honorable Alexander Holtzoff, the question of the plain- 
tiff's claim for damages first arose with an inquiry by the Honorable 
Judge presiding as to how the majority of the plaintiff's claims for 
damages were justified in a breach-of-contract action; I responded that 
the plaintiff's theory of the case was that the action wasa tort action for 
unjustified withholding of money of the plaintiff for such an unreasonably 
long time as to constitute a conversion, and that plaintiff intended to 
prove other tortious acts of the three defendants which established the 
necessary legal malice to entitle plaintiff to the measure of damages 
arising out of a tort. The Honorable Judge presiding then stated that 
there could not be a conversion of money owed and asked that I state the 
reasons why the individual defendants were sued. I replied that they 
acted for their own profit and conspired with the corporation defendant 
to convert the funds of plaintiff to their own use. The Honorable Judge 
presiding then instructed, as best I recollect his exact words, "Stop 
using that word ‘conversion’. There is no conversion at common law 
simply because a party refuses to pay a debt." I then stated that the 
individual defendants had committed other acts, such as calling up 

54 creditors of plaintiff and urging them to sue plaintiff, to which the 
Honorable Judge presiding stated that such acts were not enough, that 
the remedy in such a case was probably a separate suit against the of- 
ficers. He later proceeded sua sponte and without any request from 
opposing counsel, to dismiss the complaint as to individuals CHARLES 
SKOPIC and SAM MERANDO, in dictating the Pre-Trial proceedings. 

Upon returning to the matters of damages, the Honorable Judge 
presiding asked how the claim for interest was calculated. I stated the 
numbered paragraphs of the complaint setting forth the calculations and 
explained that there had been several partial payments by defendant to 
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creditors of plaintiff; that while payments were not made direct to plain- 
tiff, I intended to credit defendant with these amounts and calculated 
interest upon the principal sum owed from the date owed to the dates 
this sum was successively reduced by payments. The Honorable Judge 
presiding then inquired if it was not a point of law that accepting pay- 
ment was a waiver of interest. I again emphasized that the defendant 
had made sure that plaintiff did not receive any money, and had paid 
plaintiff's creditors direct; that the final two (2) payments had been 
made to plaintiff and a creditor of plaintiff by the owner of the building 
project, GENERAL MOTORS CORPORATION, as the result of successive 
steps taken by plaintiff in a suit on a mechanic's lien in Virginia, and 
that plaintiff brought that suit to limit the amount of damage to plaintiff 
from defendants’ wrongful acts. 

Passing on to plaintiff's claim for loss of profits, the Honorable 
Judge presiding asked how plaintiff intended to prove this item. I re- 
sponded that the bookkeeper of plaintiff would testify that the records of 
plaintiff showed a continuing increase in gross profit and net profit until 
the time defendant refused to pay plaintiff, and from that time until the 

55 payment by GENERAL MOTORS CORPORATION in Virginia, plain- 
tiff had incurred losses and cancellations of contracts because such a 
large amount of its money was withheld by defendant; that plaintiff was 
unable to operate without resort to extensive borrowing because of this. 
The Honorable Judge presiding stated that in his opinion this item of loss 
of profits was not recoverable. The Honorable Judge presiding then 
asked if this was not actually a case to be certified to Municipal Court. 

I responded that the items claimed as interest paid out by plaintiff on 
otherwise unnecessary loans and the claim for discounts lost through 
inability to pay cash brought the case within the jurisdictional minimum 
of District Court. The Honorable Judge presiding then indicated his 
opinion that plaintiff could not recover punitive damages for a breach of 
contract. 


/s/ Gordon Allison Phillips 
Attorney for Plaintiff 
* * * 
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[ Filed May 3, 1957] 
AFFIDAVIT 
District of Columbia, SS: 

I, WILLIAM L. STRIETER, being first duly sworn on oath, depose 
and state that in the summer of 1955, I was Vice President of Southern 
Asbestos Company. | 

To the best of my recollection in the month of 1955, I called Mr. 
Merando and asked him about the payment of money due us from the 
General Motors job, which we were doing the work for CANNON ENGI- 
NEERING CO. During the course of the conversation, he told me he didn't 
owe Mr. Cannon the kind of money Mr. Cannon wanted, and therefore 
refused to pay. He suggested to me, ina way, that I should sue Mr. Cannon 
for the money if I wanted it, because it would be a long time before I would 
get it. He told me to consult this Mr. Guervitz in the matter if I wanted 
to; that he was the lawyer Merando was using and if I wanted to get nasty 
with Cannon, Guervitz could be my lawyer. I told him I didn't want to do 
anything like that. I called him in a couple of weeks, and he made a 
suggestion that he would pay me direct because he was a friend of mine 
and would do it as a favor. He did pay me direct. | 

/s/ William L. Strieter 
Subscribed and sworn to before me this 2nd day of May, 1957. 
Notary Public, D.C. /s/ Ellen G. Moffett 


[ Filed May 8, 1957] 


ORDER : 

Upon consideration of plaintiff's motion to amend pre-trial pro- 
ceedings, and argument having been had thereon in mF Court, it is by 
the Court this 8th day of May, 1957, | 

ORDERED: That plaintiff's motion to amend pre- -trial proceedings 
be and the same is hereby denied. | 
/s/ Alexander Holtzoff, Judge 

| 


[ Certificate of Service] 
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64 UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


Cannon Engineering Co., Inc. v. Merando, Inc., C.A. No. 5359-54 


May 10, Order dismissing with prejudice pltf's claim in the 

1957 amended complaint and dismissing without prejudice the 
counterclaim and/or set-off of deft, without costs to 
either party. (N) Pine, J. 


1 [ Filed June 4, 1957] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., Thursday, May 9, 1957 


The above-entitled matter came on for trial before the Honorable 
DAVID A. PINE, United States District Judge, at 10 o'clock a. m. 


APPEARANCES: 
On behalf of the plaintiff: GORDON ALLISON PHILLIPS, Esq. 
On behalf of the defendant: MAURICE A. GUERVITZ, Esq. 


PROCEEDINGS 
* * Bd * * * * 
3 THE COURT: The next thing that bothers me is the final state- 


ment of Mr. Phillips in his motion to amend the pretrial proceedings, 
where he states that this action is not for breach of contract but an 
action for several torts of which the breaching of the contract is only 
one civil wrong by defendant. Don't you mean that you have an action 
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in tort, plus an action for breach of contract? 

MR. PHILLIPS: Your Honor, what I meant to point out to the 
pretrial judge was that we had never waived the tort and proceeded only 
in breach of contract. I think the breach of contract is a special kind 
of tort, the damages of which are limited to the outcome of the contract. 

THE COURT: Ido not understand you on that. You may have a 
claim for breach of contract and join in it your claim for tort, but if 
there is a breach of contract, you are entitled to recover whatever the 

4 law allows you for that breach. [If there isa tort, you are entitled 
to recover on the tort. | 

I don't understand what you mean to say when you say this action 
is not for breach of contract where, very clearly, as I look through 
this file, moneys have been found to be due your client by the auditor 
for breach of contract. You don't want to waive that, do you? 

MR. PHILLIPS: No, I think it should state it is not limited to 
breach of contract. | 

MR. GUERVITZ: I object to that, because the motion was made 
before Judge Holtzoff to amend the pretrial statement. ‘That was argued, 
and Judge Holtzoff denied that motion to amend the pretrial, and the 


matter is just here on breach of contract, and I am only: prepared on breach 


of contract. The pretrial order so states. : 
x * * x * * * 
+) THE COURT: I had better look at the original. Now, I have the 


order reading as follows: 

"Upon consideration of plaintiff's motion to amend pretrial 
proceedings and argument having been had thereon in open court, 
it is by the Court, on the 8th day of May hereby ordered the 
motion to amend pretrial proceedings be and the same is hereby 
denied." i 
So, on the basis of that, I will have to try the case on the basis 

of the pretrial proceedings which States that this is an action for breach 


of contract. | 
MR. PHILLIPS: Your Honor, I would like to ask te Your Honor's 
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ruling means that the pretrial proceedings are going to control the evi- 
dence that we can introduce? 

THE COURT: Yes. 

MR. PHILLIPS: Inother words, although in this case the evidence 
may be greater than the pretrial proceedings set forth, we cannot put 
such evidence in? 

THE COURT: The evidence will have to be relevant to the state- 
ment of the pretrial proceedings. That is how the issue has now been 
narrowed, and I will have to confine you to that. 

MR. PHILLIPS: Your Honor, I would like again to raise this 
issue, because I feel that if we go ahead with the trial, I think the testi- 
mony is such that there is a great possibility of a mistrial because 
we have more in the line of evidence showing the torts or the group 
of torts and their direction than in a pure contract matter. 

I want to make clear to the Court that, in the pretrial proceedings, 
as you might have seen from my motion to amend them, I had two defen- 
dants dismissed sua sponte by the Court; that it was more in the nature 
of a hearing of a motion on the judgment than it was pretrial proceedings, 
and actually what is concerned here is the measure of damages rather 
than the theory of the suit. 

I contend that we should be allowed to recover the measure of 
damages allowed in tort cases. My opponent contends we should be 
limited to breach of contract, but the evidence is going to be of a 

malicious or an aggravated breach of contract supported by 
other acts. 

THE COURT: I can't overrule Judge Holtzoff, and I will have to 
proceed with the case as it has now been made. If you feel you have a 
right to damages on account of tortious conduct, you will have to bring 
another suit, because this has now been limited by the pretrial judge to 
an action on breach of contract and I can only hear evidence relative 
to that issue. 

MR. PHILLIPS: Just to clarify it for myself, Your Honor, does 
tne Court feel that it can hear evidence relevant to an aggravated breach 
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of contract ? : 

THE COURT: I do not give declaratory judgments. If you have 
evidence that you think is admissible under the pretrial proceedings, 
then of course I shall expect you to offer that evidence, i and if you have 
any doubt about it, I think you should come to the bench first and attend 
to it so there will not be a mistrial. That is the only way I can proceed 
because I cannot tell in advance what your evidence will be. 

MR. PHILLIPS: Very well, Your Honor. : 

THE COURT: I am bound by the pretrial proceedings. I have no 
alternative but to follow the issue as it has now been raised. 

3K * * * * * 

MR. GUERVITZ: Your Honor, the pretrial judge stated that he 
was of the opinion that punitive damages are not recoverable. 

THE COURT: That is a matter I don't have to consider until it 
is raised at the trial. : 

* a ak *x * * 

MR. PHILLIPS: I am asking Your Honor to dismiss the action 
as a final order of the Court so that I may go to the Court of Appeals. 

THE COURT: I do not understand you, sir. You first tell me 
you do not care to go ahead with it because you are precluded by the 
pretrial proceedings. What do you want to do? State what you want 
to do and I will rule on it. : 

MR. PHILLIPS: I want to get the pretrial proceedings changed 
so I can prove the claims by witnesses in tort. | 

THE COURT: Then there will have to be a final judgment before 
the Court of Appeals. 

MR. PHILLIPS: That is right. 

THE COURT: That will be a judgment against you. 

MR. PHILLIPS: Yes, Your Honor. 

THE COURT: Well, sir, under those circumstances I will ask 

you to proceed. If you refuse to proceed, then I will act accord- 
ing to the law. ! 


MR. PHILLIPS: Your Honor, I cannot proceed with our case. 
* * ok * * * 


| 
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MR. GUERVITZ: This, I understand, is the failure of the plain- 
tiff to prosecute his case; the Court has asked the plaintiff to go ahead 
and the plaintiff states that he does not wish to go ahead. 
I would like to move for dismissal of this action, plaintiff's 


action against the defendant Merando, Inc., and have it with prejudice 


as to the breach of contract as it stands. 
Under the rule, Your Honor, it says this: "Voluntary Dismissal": 
"For failure of the plaintiff to prosecute or to comply with 
these rules or any order of the Court, a defendant may move for 
dismissal of action or of any claim against him." 

I would like to ask the Court to grant my motion to have this 
matter adjudicated to Merando, Inc.; in other words, the breach of 
contract action. 

MR. PHILLIPS: Your Honor, we do not oppose the motion but 
neither do we consent to it. 

THE COURT: Very well. It will be dismissed with prejudice 
under those circumstances. 

5 3 * * a * 

THE COURT: It will be without costs. 

MR. GUERVITZ: Thank you, Your Honor. 

On the counterclaim, I ask the Court to permit me to take a 
voluntary dismissal, without prejudice. 

MR. PHILLIPS: No objection, Your Honor. 

THE COURT: Very weil. 

*x * 3 * aK * 

MR. GUERVITZ: Yes. The original motion was with prejudice -- 
the original complaint was with prejudice and the counterclaim is with- 
out prejudice. In other words, my motion was to plaintiff's case with 
prejudice and, in our case, without prejudice. 

THE COURT: As I understand, you said you had no objection. 

MR. PHILLIPS: That is correct, Your Honor. 
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[Filed May 10, 1957] 

ORDER ! 

This matter having come on for trial on the 9th day of May, 1957, 
on the Amended Complaint of the plaintiff, defendant's Ans wer thereto, 
and statement of Pretrial Proceedings, all parties hereto being present, 
in open Court with their respective counsel, and counsel for plaintiff 
having raised the issue of presentation of evidence concerning a tort 
claim in addition to claim for breach of contract, and the Court naving 
indicated that plaintiff's claim and evidence is limited within the bounds 
of the Pretrial Proceedings, and the plaintiff having refused to proceed 
with its case, whereupon defendant having made oral motion in Open 
Court to dismiss plaintiff's action with prejudice under Rule 41(b) of the 
Federal Rules of Civil Procedure, and plaintiff having neither consented 
nor objected to said dismissal with prejudice, and further, defendant 
having orally moved for a voluntary dismissal of its counter-claim and/ 
or set-off without prejudice and plaintiff consenting thereto, it is by 
the Court this 10th day of May, 1957, 

ORDERED and ADJUDGED: : 

(1) That the above-entitled action insofar as it relates to plaintiff's 
claim as set forth in the Amended Complaint, be and the same is hereby 
dismissed with prejudice. : 

(2) That the counter-claim and/or set-off of the defendant be and 
the same is hereby dismissed, without prejudice. : 

(3) That the above dismissal of aforesaid action be and the same 
is without costs against either plaintiff or defendant. 


/s/ DAVID A. PINE 
Judge i 


Seen and No Objection: 
/s/ Gordon Allison Phillips 
Attorney for Plaintiff 
/s/ Maurice A. Guervitz 
Attorney for Defendant 





[ Filed May 24, 1957] 


NOTICE OF APPEAL 


Notice is hereby given this 24th day of May, 1957, that the plain- 
tiff, CANNON ENGINEERING CO. hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgments of this 
Court terminating various claims on various dates, specifically the 
Pre-Trial Order entered on the 11th day of April, 1957, the Order of 
Dismissal in favor of defendants SKOPIC and MERANDO entered on 
the 16th day of April, 1957, the order denying motion to amend Pre- 
Trial proceedings entered on the 8th day of May, 1957, and the Order 
of Dismissal entered on the 10th day of May, 1957 in favor of defendant 
MERANDO, INC. against said CANNON ENGINEERING CO. 


/s/ Gordon Allison Phillips 


Attorney for Appellant Cannon 
Engineering Co. * * * 
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(i) 


QUESTIONS PRESENTED 


1. Was it error for the Pre-Trial Judge to designate this 


action as one for breach of contract. 


2. Was it error for the Pre-Trial Judge to deny plaintiff's 
motion to amend Pre-Trial proceedings. 


3. Did the Pre-Trial Judge err in dismissing the action as 
to the two individual defendants. : 


4. Did the Pre-Trial Judge err in denying plaintiff's "oral 
motion" to modify the Pre-Trial Order "to reinstate appellant's 
allegations of tortious conduct." 





STATEMENT OF CASE 


ARGUMENT: 
Corporate Defendant 


Individual Defendants (Skopic & Merando) 
CONCLUSION e e e o e ° ° e 


Cases Cited 
Ballard v, Spruill, 64 App. D.C. 60 . . «©. .« 
Baumgarten v. Alliance Assur. Co., C.C., 159 F. 275 
Clay v. Callaway, 177 F. (2d) 741 s+ « * & 
Harris v. Harris, 67 App. D.C. 85 ¢ + ww & 
Haskins v. Morganthau, 66 App. D.C. 178 . . 


Intemational Trading Corp. v. Edison, 71 App. D.C. 210 
Loundon v. Taxing Dist., 104 U.S. 771 fF 


Minick v. Associates Inv. Co., etal, 71 App. D.C. 367 
Thompson v. Rector, 83 U.S. App. 371 ° 8 


Union Provision & Distributing Corporation v. Thomas J. 
Fisher & Co., Inc., 49 A (2d) 85 . 8 


Young v. Main, 8 Cir, 72F.2d640 . . . . 


Miscellaneous 
Rule 16, F.R.C.P. Fe . ° e 


aan nwo oOo Dm oon Nm 





UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,976 


CANNON ENGINEERING COMPANY 
A Corporation 


Appellant 


Vv. 


MERANDO, INC. 
A Corporation 


CHARLES SKOPIC 
and | 
SAM MERANDO | 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF CASE 


The case is summarized by plaintiff's pre-trial statement, (J.A. 
13) "Plaintiff claims money owed to it for a contract completed and 
(J.A. 14) claims that defendant corporation withheld the money deliber- 
ately, without excuse and in effect tortiously converted the money to its 
own use; that the individual defendants combined against plaintiff to in- 
duce defendant corporation to withhold the money," the individual de- 
fendants being officers of defendant corporation. Defendants’ defense 
is that after the defendant corporation had paid a sum in excess of 
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$100 ,000.00 to the plaintiff for work performed, there remained a 
balance of $23,969.96 of which amount the plaintiff owed its subcontrac- 
‘tors the sum of $13,393.24. Defendant corporation claimed back- 
charges of $2,525.00 against plaintiff for work which the plaintiff failed 
to perform. Plaintiff refused to allow a reduction for these backcharges 
and thus a dispute arose as to the balance due and owing. During the 
pendency of this suit the defendant paid the plaintiff's subcontractors the 





aforesaid amount and paid plaintiff the sum of $8,425.75, leaving a 
balance of $2,150.98, which amount was in dispute at the time case came 
on for trial. In addition to the latter amount, plaintiff claimed damages 
for loss of profits, interest paid on loans, loss of discounts, attorney's 
fees, and exemplary or punitive damages, all because of failure of de- 


fendant corporation to pay money due and owing to plaintiff. 


The defendants denied the allegations of conspiracy and breach of 
contract and as a further defense claimed that the Amended Complaint 


failed to state a cause of action upon which relief could be granted. 


At the pretrial hearing, the Pretrial Judge prepared Pretrial 
Proceedings (J.A. 12) stating that the case was an action for breach of 
contract, and granted plaintiff leave to amend amended complaint by 
striking paragraph 31 and prayer for relief (e). The said Judge further 
_ stated in said proceedings that he "is of the opinion that no cause of 
action is stated against the individual defendants and orders the claims 
dismissed as to them."' (J.A. 16) He also expressed the opinion that 
no damages for loss of profits or punitive damages were recoverable in 
this action. Plaintiff's attorney raised no objection to pretrial Judge's 
proceedings and signed said proceedings (J.A. 13) as consenting to the 
contents thereof. The case was set for trial on May 6, 1957, but on 
May 3, 1957, plaintiff filed Motion To Amend Pre-Trial Proceedings 
(J.A. 17) in which plaintiff claimed that the action "is not for breach of 
- contract but an action for several torts, of which the breach of the 
contract is only one civil wrong by defendants."" Pretrial Judge denied 


plaintiff's motion to amend. 
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On May 9, 1957, the matter came on to be tried. The Trial Judge 
stated that he would try case on basis of pretrial proceedings (J.A. 23), 
namely, breach of contract, and that if plaintiff desired to proceed in 
tort he would have to bring another suit. The Judge further stated 
(J.A. 25), "I do not give declaratory judgments. If you have evidence 
that you think is admissible under the pretrial proceedings, then, of 
course, I shall expect you to offer that evidence." When counsel for 
defendants reminded the Court as to the Pretrial Judge's opinion that 
no punitive damages were recoverable in this action, the Trial Judge 
replied that he did not have to consider that until it was raised at the 
trial. Counsel for plaintiff then requested the Court to dismiss the 
Amended Complaint as a final order so that he may go to the Court of 
Appeals (J.A. 25). : 


The Amended Complaint was then dismissed with prejudice and the 
Counterclaim of defendant corporation was dismissed without prejudice 
(Order of May 10, 1957, J.A. 27). | 


Plaintiff appeals on four grounds: 





1. Pre-Trial Judge's action in designating the action as one for 
breach of contract. : 

2. Pre-Trial Judge's denial of plaintiff's motion to amend Pre- 
Trial Proceedings. | 


3. Pre-Trial Judge's dismissal of action as related to two 
individual defendants. | 


4. Trial Judge's denial of plaintiff's "oral motion" to modify the 


Pre-Trial Order "to reinstate appellant's allegations of tortious conduct." 
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ARGUMENT 
Corporate Defendant 


An examination of the Amended Complaint indicates that this is 


an action only for breach of contract, that is, for non-payment of balance 


due and owing. Paragraph 9 of said complaint (J.A. 2) alleged that de- 
fendant "refused to pay" plaintiff. Paragraph 12 (J.A. 3) plaintiff 
alleges that in spite of having refused payment for the outstanding debt, 
defendant corporation ordered additional extra work and this extra 
work had been completed and defendant corporation had been billed. 
Paragraph 19 (J.A. 4) as well as paragraphs 20, 21 and 22 (J.A. 5) 
allege that plaintiff was denied payment" of the balance due and owing. 
Even plaintiff's pre-trial statement (J.A. 13 and 14) sets out an action 
for money owed to it for a contract completed and it merely embellishes 
the claim for breach of contract by further alleging that the defendant 
corporation (J.A. 14) withheld the money deliberately, without excuse 
and in effect tortiously converted the money to its own use. To the 
mind of this appellee, this latter phrase is merely a use of adjectives 


without legal significance, i.e., play on words. 


Wherein, Carefully Examining the Amended Complaint and 
Plaintiff's Own Prepared Pre-trial Statement, Is There Any Other 
Action Stated or Relief Requested Insofar As the Corporation Defendant 
Is Concerned Other Than That For Failure To Pay Money When Due, 
That Is, Breach Of Contract? 


The law is well settled in Minick v. Associates Inv. Co., et al, 
71 App. D.C. 367, wherein the complaint alleged that the defendants 
willfully, wantonly, and maliciously stopped payment of a check. The 
Court went on to say: 


"This is the equivalent of saying - willfully, wantonly, and 
maliciously breached its contract to pay the charges, but 
it is well settled that no punitive damages will be allowed 
for breach of contract, regardless of defendants’ motive. 
Plaintiff is confined to interest at the only recovery for 
the breach in excess of actual loss." 


sere “ae att 
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The Court then cited Loundon v. Taxing Dist. , 104 U.S. 771; 
Young v. Main, 8 Cir., 72 F. 2d 640; Baumgarten v. Alliance Assur. Co., 
Cc. C., 159 F. 275. 





In the Minick case (supra) the Court further stated: 


"Even in a tort case, except perhaps where the complaint 
sets out circumstances of extreme aggravation, punitive 
damages are not allowable." Ballard v. —_ 64 App. 
D.C, G0: 


When the case under appeal came on for a 3 the Court had no 





alternative but to declare the action one for breach of contra ct or failure 
to pay money. Plaintiff's motion to amend the pre-trial proceedings 
merely asked that the measure of damages should be applied to torts. 

It did not ask the Court to permit it to amend the Amended Complaint 
but merely desired to change the designation of the action without any 
basis of fact or law for said change. : 


The Pre-Trial Judge did not abuse his discretion and properly let 





the action be set for trial on the allegations contained in the pleadings 
and plaintiff's own pre-trial statement. While the Pre-Trial Judge ex- 
pressed the opinion that no action would lie for loss of profits or puni- 
tive damages, the Trial Judge stated he was not bound by that opinion, 
(J.A. 25): "That is a matter I don't have to consider until it is raised 
at the trial."' In other words, the case went to the trial Judge insofar 
as the corporate defendant was concerned, on all allegations claimed 

by the plaintiff. However, the plaintiff refused to proceed with his case and 
and therefore there was no opportunity for the Trial Judge to rule for or 
against any of the relief sought by the plaintiff. The plaintiff by its own 
suggestion desired the case be dismissed with prejudice. The plaintiff 
was given an apportunity by the Trial Judge to take a dismissal without 
prejudice but it refused to do so. The Trial Judge informed the 
plaintiff that if the plaintiff felt it had a right to damages on account of 


tortious conduct, it would have to bring another suit. : 


As to loss of profits claimed by the plaintiff, the Amended Com- 


plaint did not state any cause of action because the damages set forth 
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by the plaintiff were too remote and not the direct result from said non- 
payment of the balance due and owing. In the case of Thompson v. Rector, 
83 U.S. App. D.C. 371, it was held that under a breach of contract 
whether a warranty or otherwise, a defendant is liable to such damages 

as are the natural consequence and proximate result of his conduct. 

This is the settled law in this jurisdiction. Certainly it is a wild stretch 
of the imagination to say anyone who owes another a sum of money and 
refuses or fails to pay it when due, would be liable for any loss of 


profits that the creditor might sustain after said money became due and 


payable. 


Plaintiff submitted his amended complaint which clearly sought 
damages for non-payment of money by the corporate defendant and 
therefore he cannot complain now if he meant to bring some other action. 
He further refused to proceed with his case and requested the Trial 
Judge to dismiss the action against the corporation with prejudice. In 
Harris v. Harris, 67 App. D.C. 85, the Court stated that the "appellant 
elected to accept the benefits of the decree in question and at the same 


time to challenge its correctness by an appeal. This she cannot do." 


Individual Defendants Skopic and Merando 


The individual defendants, Skopic and Merando, are charged in the 
Amended Complaint, paragraph 23 (J. A. 5) as having caused the de- 
fendant corporation to withhold money due and owing to plaintiff, said 
individual defendants being officers of said corporation. In paragraph 
27 of said complaint (J.A. 7), the plaintiff further alleges that the in- 
dividual defendants, as officers of the corporation, conspired with de- 
fendant corporation wilfully to refuse payments due and owing under 
said contract; that the aforesaid ''conspiracy" was "planned and de- 
veloped at or before the time defendant corporation entered into the 
contract with plaintiff" (J.A. 6). The complaint further alleged that 
(J.A. 6) "said defendants knew and contemplated the resultant loss of 
profits, loss of business and possible financial ruin of plaintiff's 


business * * * ," 
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Plaintiff's pretrial statement (J.A. 14) alleged that the individual 
defendants combined against plaintiff to induce defendant corporation to 
withhold the money and claimed the same damages against each of the 


individual defendants that it claimed against corporation. 


In dismissing the action as to the individual defendants, the Pre- 
trial Judge came to the only possible conclusion, that the plaintiff had 
set forth a claim for breach of contract for money due and owing by the 
corporation defendant. Therefore, under the well established rule of 
law that a corporation may act only through its officers and agents 
(Union Provision & Distributing Corporation v. Thomas J. Fisher & Co., 
Inc. , 49 A(2d) 85), the Pretrial Judge must have decided from the 
pleadings that a corporate debt had been alleged and that as a matter of 
law the officers as agents of said corporation were not liable therefor. 
As to the allegations of "conspiracy" and that the individual defendanis 
"combined against plaintiff to induce defendant corporation to withhold 
the money", these statements do not contain any action upon which re- 


lief can be granted. 


As to the right of the Pretrial Judge to dismiss the action against 


the individual defendants, this is a procedure that has long been followed 
in our Courts where as a matter of law no cause of action is set out in 
the pleadings. Rule 16, F.R.C.P. states: | 

"In any action, the Court may in its discretion direct 


the attorneys for the parties to appear before it for a 
conference to consider * * * 


(6) Such other matters as may aid in the disposition 
of the action." 

The appellant relies on Clay v. Callaway, 177 F (24) 741, but 
that case clearly is in accord with the action of the Pretrial Judge in 
this proceeding. In the Clay case there were two judgments appealed 
from. The Pretrial Judge there dismissed the case at a pretrial con- 
ference in connection with a claim for specific performance where no 


facts were involved and where the contract could not be specifically en- 
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forced. It was. held that the Court at a pretrial conference properly 
ordered that specific performance could not be decreed. The Court stated: 
"The first above stated judgment was correct, no facts being involved. 
The contract of employment did not bind Clay to work for any period of 
time. He could quit at will. The contract not being mutual, specific 
performance would not be decreed."' As to the portion of the Clay case 
upon which the appellant here relies, this involved a question of fact 

for a jury to determine and therefore the Pretrial Judge's action in dis- 
missing that portion of the case was reversed. In the case under appeal, 
there are no facts to be determined by a jury and therefore the matter 
resolved itself into a question of law which the Fretrial Judge properly 


determined. 


The individual defendants were acting as agents of the defendant 
corporation and the plaintiff so stated in his pleadings. In Haskins v. 
Morganthau, 66 App. D.C. 178, the law as to principal and agent is 
stated, that the obligation of the principal cannot be enforced against 
the agent as long as he acts wholly as agent. See also International 
Trading Corp. v. Edison, 71 App. D.C. 210, wherein it was held that 
where the obligation is that of the principal a Court cannot enforce that 


obligation against the agent as long as he is merely acting as agent. 


CONCLUSION 


For the reasons set forth in the above Brief, the action of the 
Trial Court should be affirmed. 


Respectfully submitted, 


MAURICE A. GUERVITZ 
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Washington, 5, D. C. 
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